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QUESTIONS PRESENTED 


No. 13,059 

In the opinion of appellee, the following questions are 
presented: 

1. Did the amended privilege statute (Title 14 § 308 of the 
D. C. Code) operate ex post facto as to appellant’s case, and 
thereby preclude the Government from admitting Dr. Epstein’s 
testimony? 

2. Assuming, arguendo , that the amended statute did oper¬ 
ate ex post facto, then, did appellant waive his privilege under 
the statute when he introduced all of his St. Elizabeths Hos¬ 
pital Records pertaining to his treatment and diagnosis while a 
patient there? 

3. Did the trial court properly deny the motion for judgment 
of acquittal when the record indicates that appellant presented 
no direct evidence of his mental competency at the time of the 
commission of the crime, and the Government introduced a 
psychiatrist who testified that appellant had neither a psychosis 
nor a mental defect just prior to the commission of the crime, 
and immediately thereafter? 

4. Did the trial court properly admit the wrist watch into 
evidence at the trial where the complainant testified that it was 
his, and the facts of the case corroborate his ownership? 

(i) 
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FOR THE DISTRICT OF COLUMBIA 

COUNTERSTATEMENT OP THE CASE 

On June 1, 1955, appellant was indicted for robbery, com¬ 
mitted on May 9, 1955, in violation of District of Columbia 
Code § 22-2901 (1951 Ed.). On June 3, 1955, appellant 
entered a plea of not guilty. Counsel was appointed and on 
June 21, 1955, appellant filed a motion for a mental examina¬ 
tion (R. 172). On June 27,1955, this motion was heard in open 
court and the court ordered that the defendant be committed to 
St. Elizabeths Hospital, for a period not to exceed 60 days, to be 
examined by the staff of the said hospital as to his mental con¬ 
dition. On August 17, 1955, Dr. Addison M. Duval, Acting 
Superintendent of St. Elizabeths, sent a letter to the Clerk of 
the District Court informing him that appellant had been 
determined to be mentally competent to understand the 
charges against him and properly to assist in his own defense. 
On August 17, 1955, the District Court entered an order that 
the defendant be returned to the United States Marshal and 
there await trial in the case pending (R. 175). 

(l) 
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On November 18, 1955, prior to trial, appellant’s counsel 
appeared in court and argued that as a matter of law appel¬ 
lant was not mentally fit to stand trial, since the offense was 
committed during a period when he had eloped from St. Eliza¬ 
beths Hospital. He argued that since he had previously been 
found not guilty of another offense by reason of insanity, and 
committed to St. Elizabeths Hospital for treatment, and while 
being so treated, eloped and committed the instant crime, it 
follows as a matter of law that he was not competent to stand 
trial for the second offense. The court denied this motion say¬ 
ing that since the court had, on August 17, 1955, found appel¬ 
lant competent to stand trial, he must stand trial. He also 
noted that appellant could, at the time of trial, show that the 
offense was commited while he was on elopement from the 
mental hospital, and such showing would be a factor in the 
jury’s determination of whether or not he was of sound mind 
at the time the crime was perpetrated. Trial commenced on 
November 21, 1955, and on November 22, the jury returned a 
verdict of guilty as indicted. On December 23, 1955, appel¬ 
lant was sentenced to serve a term of imprisonment of from 
2 to 8 years. This appeal follows. 

Stanley C. Armstrong, the first witness for the Government, 
testified that in the early morning hours of May 9, 1955, ap¬ 
pellant hailed his taxicab at 13th and New York Avenue, North¬ 
west, entered the cab sitting in the front seat and told Mr. Arm¬ 
strong to take him to Peace Cross, Maryland (R. 9). While on 
the way to Peace Cross, Mr. Armstrong said that he crossed the 
intersection of New York and Florida Avenues, Northeast, at 
which point appellant said, “This is a stick-up, keep driving.” 
He also told Mr. Armstrong, “You be smart and you won’t get 
hurt,” and directed him to turn over all of his money. Mr. 
Armstrong testified that he reached in his shirt pocket and gave 
the appellant two $1.00 bills and also some change that he 
had (R. 10). Then appellant told Mr. Armstrong to turn 
around and head back toward town to the general vicinity 
where he had picked him up. Appellant also took Mr. Arm¬ 
strong’s wrist watch. He testified that during the whole course 
of the drive appellant said, T don’t care anything about you, 
I would just as soon kill you” (R. 10). WTiile driving back 
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downtown Mr. Armstrong spotted a police cruiser at Florida 
Avenue, and he accelerated to about 30 miles an hour and when 
he came abreast of the cruiser he threw on the brakes and 
jumped out of the car. Appellant also jumped out and started 
running toward North Capitol Street. He then ran over to 
the cruiser and blew the horn and a police officer came out of 
a nearby building and pursued appellant in the scout car. Mr. 
Armstrong identified the Bulova watch as being the one that 
was stolen from him. The watch, from which the top and band 
had been removed, was entered as Government’s Exhibit No. 
1, without objection (R. 14). On cross-examination Mr. Arm¬ 
strong was asked how he identified the watch. He said that 
the fact that the wateh was a Bulova and was of the same size 
and shape and general appearance as the one stolen from him 
led him to believe that it was his wateh. Mr. Armstrong tes¬ 
tified that he did not observe any slurring of speech when the 
defendant spoke to him (R. 28). 

Officer John D. Leacock, Metropolitan Police Department, 
testified that he arrested appellant in an alley in the rear of 
31 N Street, N. W., on May 9,1955 (R. 30). He testified that 
at approximately 1: 30 a. m. on May 9, he was inspecting the 
rear window of a garage on New York Avenue, N. W., when his 
attention was called to someone blowing the horn of his police 
cruiser which was parked in front of the garage. He ran out¬ 
side and saw Mr. Armstrong who was shouting, “I have been 
robbed, I have been robbed” (R. 35). The officer testified that 
he looked in the direction to which Mr. Armstrong pointed and 
saw a person in dark clothes cutting across the corner of North 
Capitol and New York Avenue. He jumped in the police 
cruiser, telling Mr. Armstrong to follow him, and drove to the 
intersection of North Capital and New York Avenue and then 
up Hanover Street which branches off of the former. There he 
stopped at the foot of an alley, alighted, and ran up the alley, 
where he arrested appellant. Officer Leacock was shown Gov¬ 
ernment’s Exhibit No. 1 which he identified by its serial num¬ 
bers as the wateh he had taken from appellant (R. 31). He 
likewise identified the two $1.00 bills which were introduced 
as Government Exhibit No. 2 (R. 33). The prosecution 
closed its case at the end of Officer Leacock’s testimony. 
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Mrs. Marie Leedy, appellant’s mother, was called as the first 
defense witness. She testified concerning appellant’s prior 
commitment to St. Elizabeths Hospital and other institutions 
(R. 45-61). Carrie A. Drew was called and testified that she 
was Assistant Chief of the Medical Records at St. Elizabeths 
Hospital. She testified that appellant was first admitted to St. 
Elizabeths on August 21, 1953, and was discharged the fol¬ 
lowing month. She said the records showed he was admitted 
for the second time on November 19,1954, and was discharged 
on July 22,1955. Finally, the records show that appellant was 
admitted for the third time on July 29, 1955, and was dis¬ 
charged on August 17, 1955 (R. 66). Herman G. Moiler was 
called and testified that he was the custodian of the records of 
the Springfield Medical Center in Springfield, Missouri. He 
testified that these records showed that appellant was com¬ 
mitted to the custody of the Attorney General by the United 
States District Court on December 17, 1948, and was subse¬ 
quently committed to Federal Reformatory at Chillicothe, 
Ohio, from which institution he was transferred to the Medical 
Center on May 27, 1950. He further testified that the record 
showed a second commitment on July 21, 1953, to St. Eliza¬ 
beths Hospital and a transfer to the Medical Center on Sep¬ 
tember 3, 1953. He said a report he had dated June 9, 1950, 
indicated that the diagnosis was schizophrenic reaction of 
hebephrenic type (R. 70-71). Mr. Moller testified further that 
a report dated June 10, 1954, indicated that the diagnosis on 
that date was schizophrenic reaction, paranoid type in partial 
remission. He said this diagnosis was followed by an explana¬ 
tory comment that (R. 72) “the neuro-psychiatric staff 
unanimously agrees that the patient is competent to under¬ 
stand the nature and quality of his offense and to cooperate 
with counsel. It is recognized by the staff that the patient’s 
basic character disorder has not changed but that his psychosis 
is in a good state of remission. Recommendation made for 
return to Court to face pending charges.” Mr. Moller said that 
this was the last entry in the records that he had. At the dose 
of this testimony the defense closed its case. 

The prosecution called Dr. Leon J. Epstein as a rebuttal 
witness. He testified that he was on the staff at St. Eliza- 
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beths Hospital, and his qualifications as an expert in the field 
of medicine and psychiatry were stipulated (R. 75). Dr. 
Epstein testified that appellant was readmitted to St. Eliza¬ 
beths for the second time on November 19, 1954, and he was 
discharged while on elopement on July 22, 1955. He testified 
that elopement is the term the hospital uses when a person 
leaves the hospital without permission. He testified that his 
diagnosis of appellant at the time of his second admission was 
“schizophrenic reaction, residual type” (R. 77). He said that 
appellant eloped from the hospital in the first week of March 
1955. Dr. Epstein said that during the entire period of appel¬ 
lant’s second admission up to the date of elopement there was 
no abnormal mental content, which meant there were no hal- 
luciations. He said the patient was adjusted quite well to the 
routine of the hospital and that he was no longer in the maxi¬ 
mum security unit. Dr. Epstein said that he felt that appel¬ 
lant’s condition at the time of elopement was such that he could 
be permitted to be on the grounds without supervision. The 
next step following this was to allow the patient to leave the 
grounds for short periods of time to visit his home. He said that 
a recommendation has been made that appellant be allowed to 
have grounds privileges, but that such recommendation had not 
been approved at the time of his elopement (R. 39). Dr. Ep¬ 
stein testified that at the time of elopement he did not believe 
that appellant had any symptoms of psychosis, nor did he be¬ 
lieve there was evidnce of psychosis during the period of appel¬ 
lant’s third admission to the hospital, that is, from July to 
August 1955. It was Dr. Epstein’s opinion that from March 3 r 
1955, when appellant eloped from the hospital until July 29, 
1955, when he was readmitted he did not have any psychosis. 
He further said that in his opinion appellant did not have a 
mental disease or defect from March 3 to July 29,1955 (R. 80). 
On cross-examination Dr. Epstein was asked to give a lay¬ 
man’s paraphrase of the term schizophrenic reaction, residual 
type. It will be remembered that this was the diagnosis made 
of appellant upon his second admission to St. Elizabeths Hos¬ 
pital on November 19, 1954. Dr. Epstein said that this term 
in layman’s language meant, (R. 85)* “That is a diagnostic label 
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which has rather wide variations, it may extend from one pic¬ 
ture where the acute phases of the illness are no longer present, 
and what remains may be the residuals of the illness in the 
form of a good deal of withdrawal from reality and marked 
flattening to the extent where the person shows very little 
emotional response and one thinks of it as a stigmata of the 
illness, so to speak. 

On the other hand in the lesser extreme of the residual type, 
one might think of the person as having passed through the 
acute phase of the illness, no longer showing the symptoms of 
the illness, but still not have back yet the zing and zest of living. 

One might think, for example, of a person who has pneumonia 
and no longer has the fever. By means of appropriate drug 
treatment the invading organism has been killed off, but he is 
perhaps not ready to return to work. He has to recuperate 
a spell before returning to work, so indeed the term has rather 
marked extremes for any person who might be indeed quite 
ill to a person who might be quite well. Dr. Epstein was 
then asked whether or not the residuals were present at the 
time appellant eloped from the hospital, and he answered they 
were but that they were of a very minor degree. Otherwise, he 
certainly would not have permitted appellant to have ground 
privileges without direct supervision. Dr. Epstein was again 
asked by the prosecution whether or not on or about March 3, 
1955, the appellant had a psychosis, and he replied that in his 
opinion he did not. He said that in his opinion appellant had 
no mental disease at the time of his elopement from the hos¬ 
pital. He expressed the same opinion as to a mental defect 
also. Dr. Epstein also specifically said that in his opinion 
the appellant had no mental disease or defect as of July 1955 
(R. 95). 

At the close of Dr. Epstein’s testimony appellant moved that 
the doctor’s testimony be stricken for the reason that it violated 
the patient-doctor privilege. This motion was denied (R. 104). 
Appellant also moved that the watch and the money which were 
taken from him at the time of arrest be excluded on the grounds 
that they were not conclusively identified. This motion was 
also overruled (R. 105). After argument and instructions the 
jury returned a verdict of guilty as indicted. 
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STATUTES INVOLVED 

District of Columbia Code 14-308: 

In the courts of the District of Columbia no physician 
or surgeon shall be permitted, without the consent of 
the person afflicted, or of his legal representative, to dis¬ 
close any information, confidential in its nature, which 
he shall have acquired in attending a patient in a pro¬ 
fessional capacity and which was necessary to enable 
him to act in that capacity, whether such information 
shall have been obtained from the patient or from his 
family or from the person or persons in charge of him: 
Provided , That this section shall not apply to evidence 
in criminal cases where the accused is charged with 
causing the death of, or inflicting injuries upon a human 
being, and the disclosure shall be required in the interests 
of public justice. 

Amended effective August 9, 1955, to include the following 
additional provision. 

Provided further, That this section shall not apply to 
evidence relating to the mental competency or sanity 
of an accused in criminal trials where the accused raises 
the defense of insanity, or in the pretrial or posttrial 
proceedings involving any criminal case where a ques¬ 
tion arises concerning the mental condition of an accused 
or convicted person. 

District of Columbia Code 22-2901: 

Whoever by force or violence, whether against resist¬ 
ance or by sudden or stealthy seizure or snatching, or by 
putting in fear, shall take from the person or immediate 
actual possession of another anything of value, is guilty 
of robbery, and any person convicted thereof shall suffer 
imprisonment for not less than six months nor more 
than fifteen years. 

United States Code, 18-4244: 

Whenever after arrest and prior to the imposition of 
sentence or prior to the expiration of any period of 
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probation the United States Attorney has reasonable 
cause to believe that a person charged with an offense 
against the United States may be presently insane or 
otherwise so mentally incompetent as to be unable to 
understand the proceedings against him or properly to 
assist in his own defense, he shall file a motion for a 
jurical determination of such mental competency of 
the accused, setting forth the ground for such belief with 
the trial court in which proceedings are pending. Upon 
such a motion or upon a similar motion in behalf of the 
accused, or upon its own motion, the court shall cause the 
accused, whether or not previously admitted to bail, to 
be examined as to his mental condition by at least one 
qualified psychiatrist, who shall report to the court. 
For the purpose of the examination the court may order 
the accused committed for such reasonable period as 
the court may determine to a suitable hospital or other 
facility to be designated by the court. If the report of 
the psychiatrist indicates a state of present insanity or 
such mental incompetency in the accused, the court shall 
hold a hearing, upon due notice, at which evidence as to 
the mental condition of the accused may be submitted, 
including that of the reporting psychiatrist, and make a 
finding with respect thereto. No statement made by 
the accused in the course of any examination into his 
sanity or mental competency provided for by this section, 
whether the examination shall be with or without the 
consent of the accused, shall be admitted in evidence 
against the accused on the issue of guilt in any criminal 
proceedings. A finding by the judge that the accused 
is mentally competent to stand trial shall in no way 
prejudice the accused in a plea of insanity as a defense 
to the crime charged; such finding shall not be intro¬ 
duced in evidence on that issue nor otherwise be brought 
to the notice of the jury. 
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SUMMARY OP ARGUMENT 

I. 

The amendment of Title 14 § 308 of the District of Columbia 
Code provides that the physician and patient privilege shall not 
apply in any criminal case where the accused sets forth a de¬ 
fense of insanity. Appellant’s defense was one of insanity, 
hence it was proper for the Government to introduce the testi¬ 
mony of Dr. Epstein who had observed appellant during his 
stay at St. Elizabeths Hospital. It is appellant’s position that 
the amended privilege statute operates ex post facto as to him. 
This contention lacks merit. The amendment merely removes 
the disqualification of a witness, and allows him to testify. It 
does not operate to change the quantum of proof necessary to 
convict, nor does it impair the function of the jury to determine 
the credibility and sufficiency of the evidence, and the presump¬ 
tion of innocence that accompanies the accused during the 
course of the trial. Hence, it cannot be said the statute is 
ex post facto. 

Assuming, arguendo, that the statute was ex post facto, it 
is clear that appellant cannot complain about the testimony 
adduced at the trial by Dr. Epstein. Appellant, as a part of his 
case in chief, introduced all the records of St. Elizabeths Hos¬ 
pital pertaining to his treatment and diagnosis while a patient 
there. In so doing appellant removed the veil of secrecy with 
respect to the confidential relation that he had with the treating 
physician. This constituted a waiver of his privilege and it 
was then proper for the Government to call Dr. Epstein as a 
witness at appellant’s trial. Although the Government could 
have done otherwise, the examination of Dr. Epstein was re¬ 
stricted and the questioning pertained to the data that was 
brought out by the hospital records that were introduced. An 
important purpose in calling Dr. Epstein was to place such evi¬ 
dence in a proper perspective, and avoid any confusion that 
might have arisen by their introduction in bulk form. The 
record clearly reveals that there was no effort to question con¬ 
cerning disclosures and other confidential information that may 
have come to Dr. Epstein’s attention when appellant was a 
patient there. 
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It is patently clear that even had there been a violation of 
privilege at this posture of the case, that no prejudice could 
have resulted to appellant’s cause. 

II 

Appellant maintains that the trial court should have granted 
his motion for judgment for acquittal at the close of the Gov¬ 
ernment’s case. Appellant, as a part of his insanity defense, 
showed that he had been a mental patient prior to the com¬ 
mission of the crime. However, the Government introduced 
a psychiatrist who testified that appellant had no psychosis 
and no mental defect just prior to the commission of the crime. 
He further testified that shortly after the robbery offense 
occurred, appellant was normal and free of a psychosis and of a 
mental defect. Therefore, a clear factual issue was presented 
' and the case was properly sent to the jury on the issue of 
insanity. 

III 

Appellant complains that a wristwatch introduced in evi¬ 
dence at the trial was insufficiently proved to be the property of 
complainant. The testimony at the trial shows otherwise. In 
any event, the issue was for the jury. Hence, the trial court 
did not err in admitting the wristwatch into evidence. 

ARGUMENT 

L The amendment of Title 14, § 308 of the D. C. Code, was not . 
ex post facto, and therefore the testimony of Dr. Epstein 
was properly admitted at the trial 

Appellent alleges that the trial court erred in allowing certain 
evidence to come in at his trial. He contends that Title 14, 

§ 308 of the D. C. Code (1951) forbids disclosure by the physi¬ 
cian of any information obtained by him in his professional 
capacity, and that the amending of this section insofar as it 
relates to his case is ex post facto and therefore void. 1 It is 

-nr" 

1 Title 14 f 308 of the D. C. Code as amended: 

“That In the courts of the District of Columbia no physician or surgeon 
shall be permitted, without the consent of the person afflicted, or of his legal 
representative, to disclose any information, confidential in its nature, which 


11 


a general principle of law that the ex post facto constitutional 
inhibition does not extend to enactments affecting mere mat¬ 
ters of procedure. Hopt v. Utah, 110 U. S. 574, 589, 4 S. Ct. 
202,28 L. Ed. 262 (1884); Thompson v. Missouri, 171U. S. 380, 
387,18 S. Ct. 922,43 L. Ed. 204 (1898). However, if a statute 
authorizes conviction upon proof, less in amount and degree 
than when the offense was committed, it may be ex post facto 
and unconstitutional. But when the change affects the means 
of proof or rules of evidence only, it is valid if the changes are 
reasonable and do not disturb vested rights. Landay v. Urated 
States, 108 F. 2d 698 (6th Cir. 1939), cert, denied, 309 U. S. 681, 
60 S. Ct. 721, 84 L. Ed. 1024; Frisby v. United States, 38 App. 
D. C. 22 (1911). The general subject of ex post facto was con¬ 
sidered in Hopt v. Utah, supra. Hopt was indicted, tried and 
convicted of murder in the territory of Utah, the punishment 
therefor being death. At the time of the commission of the 
offense, it was the law of Utah that no person convicted of a 
felony could be a witness in a criminal case. After the date 
of the alleged offense and prior to the trial of the case, an act 
was passed removing the disqualification as witnesses persons 
who had been convicted of felonies, and the point was made 
that the statute in its application to the Hopt case was ex post 
facto. The court stated in its decision at page 589: 

* * * Statutes which simply enlarge the class of per¬ 
sons who may be competent to testify in criminal cases 
are not ex post facto in their application to prosecutions 
for crimes committed prior to their passage; for they do 
not attach criminality to any act previously done, and 
which was innocent when done; nor aggravate any crime 

he shall have acquired in attending a patient in a professional capacity and 
which was necessary to enable him to act in that capacity, whether such 
information shall have been obtained from the patient or from his family 
or from the person or persons in charge of him: Provided, That this sec¬ 
tion shall not apply to evidence in criminal cases where the accused is 
charged with causing the death of, or inflicting Injuries upon a human being, 
and the disclosure shall be required in the interests of public justice: Pro¬ 
vided further. That this section shall not apply to evidence relating to the 
mental competency or sanity of an accused in criminal trials where the 
accused raises the defense of insanity, or in the pretrial or posttrial pro¬ 
ceedings involving any criminal case where a question arises concerning 
the mental condition of an accused or convicted person.” 
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theretofore committed; nor provide a greater punish¬ 
ment therefor than was prescribed at the time of its 
commission; nor do they alter the degree, or lessen the 
amount or measure, or the proof which was made neces¬ 
sary to conviction when the crime was committed * * * 
Any statutory alteration of the legal rules of evidence 
which would authorize conviction upon less proof, in 
amount or degree, than was required when the offense 
was committed, might, in respect to that offense, be 
obnoxious to the constitutional inhibition upon ex post 
facto laws. But alterations which do not increase the 
punishment nor change the ingredients of the offense 
nor the ultimate facts necessary to establish guilt, but— 
leaving untouched the nature of the crime and the 
amount or degree of proof essential to conviction—only 
remove existing restrictions upon the competency of cer¬ 
tain classes of persons as witnesses, relate to modes of 
procedure only, in which no one can be said to have a 
vested right, and which the State, upon grounds of pub¬ 
lic policy, may regulate at pleasure. 

The case of Thompson v. Missouri, supra, lends support to the 
decision of the court in Hopt v. Utah, supra. In Thompson the 
accused was on trial for murder. The evidence against him 
was essentially circumstantial. The accused at his trial op¬ 
posed the court examining letters written by him to his wife for 
the purpose of comparing them with the prescription order for 
strychnine. It was his contention that the subsequent Mis¬ 
souri act changing this rule of evidence and allowing the sam¬ 
ples of his handwriting to be admitted at the trial for compari¬ 
son with other handwriting, allegedly to be his, was ex post 
facto. In its decision the court had the following to say at page 
386: 

* * * we adjudge that the statute of Missouri relat¬ 
ing to the comparisons of handwritings is not ex post 
facto when applied to prosecutions for crimes committed 
prior to its passage. If persons excluded upon grounds 
of public policy, at the time of the commission of an 
offense, from testifying as witnesses for or against the 
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accused, may, in virtue of a statute, become competent 
to testify, we cannot perceive any ground upon which to 
hold a statute to be ex post facto which does nothing 
more than admit evidence of a particular kind in a crim¬ 
inal case upon an issue of fact which was not admissible 
under the rules of evidence as enforced by judicial deci¬ 
sions at the time the offense was committed * * * The 
statute did not require “less proof, in amount or degree,” 
than was required at the time of the commission of the 
crime charged upon him. It left unimpaired the right 
of the jury to determine the sufficiency or effect of the 
evidence declared to be admissible, and did not disturb 
the fundamental rule that the state, as a condition of its 
right to take the life of an accused, must overcome the 
presumption of his innocence and establish his guilt be¬ 
yond a reasonable doubt * * * We cannot adjudge that 
the accused had any vested right in the rule of evidence 
which obtained prior to the passage of the Missouri 
statute, nor that the rule established by that statute en¬ 
trenched upon any of the essential rights belonging to 
one put on trial for a public offense. 

In the instant case the facts revealed that appellant was 
indicted for robbery offense that was alleged to have occurred 
on May 9, 1955. When the offense allegedly occurred, Title 
14. § 308 of the D. C. Code, provided that: 

* * * no physician shall be permitted, without the 
consent of the person afflicted or his legal representative, 
to disclose any information, confidential in its nature, 
which he shall have acquired in attending a patient in a 
proof of capacity * * *: Provided, That this Section 
shall not apply to evidence in criminal cases where ac¬ 
cused is charged with causing the death of, or inflicting 
injuries upon a human being and the disclosure shall 
be required in the interest of public justice. 

In a later enactment the Congress amended the privilege stat¬ 
ute to make it nonapplicable in criminal cases where the 
accused raises a defense of insanity. The amended statute was 
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approved on August 9,1955, and subsequently on November 21, 
1955, appellant was brought to trial. 

Appellant, as a part of his case in chief, attempted to show 
that he was mentally incompetent at the time of the robbery 
offense. His proofs in this matter involved essentially the in¬ 
troduction into evidence of all the St. Elizabeths Hospital 
records pertaining to his treatment and diagnosis while a 
patient there (R. 63). In rebuttal the Government relied on 
the testimony of Dr. Epstein, a treating physician at the Hos¬ 
pital, to show that appellant was mentally competent at or 
about the time of the robbery offense. It was with respect 
to the testimony of Dr. Epstein that appellant objected as being 
privileged communication. He contended that the amended 
statute was ex post facto in operation and therefore it was 
error to admit the testimony of Dr. Epstein. [The relation¬ 
ship between patient and physician having existed prior to 
amending of the statute.] 

It is now essentially dear that the amended statute is not 
ex post facto insofar as it relates to appellant’s case. Under 
the Amended Code provision the Government could propertly 
call for the testimony of Dr. Epstein pertaining to the treat¬ 
ment and diagnosis of the appellant during his hospitalization 
at St. Elizabeths Hospital, at such time as the accused asserts a 
positive defense of insanity at the trial. The amended stat¬ 
ute in its practical operation merely removes the disqualifica¬ 
tion of a witness. In its operation the amended statute, inso¬ 
far as it related to appellant’s case, did not require “less proof, 
in amount or degree,” than was required at the time of the com¬ 
mission of the crime charged upon him. It left unimpaired 
the function of jury to determine the credibility and sufficiency 
of the evidence; and the presumption of innocence that accom¬ 
panies the accused during his trial; and the burden of the Gov¬ 
ernment to prove the accused guilty beyond a reasonable 
doubt. Where an act merely removes an existing restriction 
upon the competency of certain classes of witnesses, then it 
relates to procedure only, and consequently it does not come 
within the classification of ex post facto law. Hence it is clear 
from these facts that the amended statute did not operate as an 
ex post facto law and the testimony of Dr. Epstein was properly 
admitted into evidence at the trial. 
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A. Appellant waived his privilege when he introduced hospital records of 

his treatment and diagnosis 

Assumin g, arguendo, that the amended privilege statute 
(Title 14, § 308 of the D. C. Code) is ex post jacto, the trial 
court still did not err in admitting the alleged privilege testi¬ 
mony of Dr. Epstein. Any rights that appellant may have had 
under this code provision were waived when he introduced into 
evidence the St. Elizabeths Hospital records pertaining to his 
treatment and diagnosis while a patient there. The principle 
of law is clear that the privileged communications between a 
physician and patient may be waived in various ways. Wells 
v. City of Jefferson , 132 S. W. 2d 1006, 345 Mo. 239 (1939); 
Moiris v. New York & C. Ry., 148 N. Y. 88 (1895). 2 The legal 
authorities recognize that there may be a waiver of the privi¬ 
lege when the patient’s representative introduces evidence 
“concerning the statements and diagnosis of the physician who 
attended the patient.” Buckministers Estate v. Commis¬ 
sioner of Internal Revenue, 147 F. 2d 331 (2d Cir. 1944); Mays 
v. New Amsterdam Casualty Co., 40 App. D. C. 249,46 L. R. A. 
N. S. 1108, cert, denied, 238 U. S. 624, 35 S. a. 662, 59 L. Ed. 
1494. 

Wigmore, in his Treatise on Evidence, at p. 831 8 had the fol¬ 
lowing to say on the subject of waiver where it involves a privi¬ 
lege between physician and patient: 

A waiver is to be predicated not only when the conduct 
• • indicates a plain intention to abandon the privilege 
but also when the conduct (though not evincing that 
intention) places the claimant in such a position, with 
reference to the evidence, that it would be unfair and 
inconsistent to permit the retention of the privi¬ 
lege * # * 

In Jennings v. National Life and Acc. Insurance Co., 46 S. W. 
2d 228, Kansas City Ct. App. Mo. (1932), the court decided that 
there was a waiver of the doctor-patient privilege when the 
patient testified to statements made to him by the physician 

* See also Capron v. Douglass , 193 N. Y. 11 (1908). 

* Wigmore on Evidence, VoL VIII, 3d Ed. § 2388. 
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and placing in evidence the reports of the doctor pertaining to 
his ailment. At page 228 of its decision, the Court stated: 

# * # In common fairness to defendant the court 
should have either excluded all testimony of facts of¬ 
fered by plaintiff purporting to come from the doctor, 
or should have permitted the doctor to testify. The 
privilege exended to a patient is intended to protect him 
in his confidential relationship as a shield of secrecy, 
and was never intended to be used as a weapon of offense 
or as a means of suppressing the truth, especially when 
the patient himself purports to reveal the communica¬ 
tions said to be under the protection of the shield. 

See also: Epstein v. Penn. Railroad Co., 156 S. W. 699,250 Mo. 
1,48 L. R. A. (N. S.) 394 (1913); Ryan v. Met. Life Ins. Co. T 
30 S. W. 2d 190 (1930) Capron v. Douglass, supra; Morris v. 
New York & C. Ry, supra. 

In the instant case, the proofs of the Government’s Case in 
Chief revealed a positive identification by the complainant that 
appellant had robbed him, 4 and also the additional proof that 
appellant had the stolen property in his possession shortly after 
the offense occurred (R. 30).* After making out this prima 
facie case, the Government closed its case. Thereafter, appel¬ 
lant, as a defense to the crime, attempted to show that he was 
mentally incompetent at the time of the criminal offense. The 
evidence to support his insanity defense was based on appel¬ 
lant’s St. Elizabeths Hospital records (R. 63). These records 
appellant subpoenaed and introduced into evidence. [See orig¬ 
inal hospital records.] An examination of such records dis¬ 
closed that they relate to the treatment given him and the 
diagnosis that was made of his condition while he was a patient 
in St. Elizabeths Hospital. After the submission of his docu¬ 
mentary evidence, the defense closed its case (R. 73). Then 
the Government, as a part of its case in rebuttal, called Dr. 
Epstein to the witness stand. He testified that he had seen 
the appellant after his admission to St. Elizabeths, and that he 

'R.9. 

* Pursuant to a certification from the Superintendent of St. Elizabeths 
Hospital, the lower coart had entered an order finding appellant mentally 
competent to stand trial (R. 175). 
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had conferences with him concerning his treatment. ' Dr. 
Epstein further related that appellant had been at the hospital 
on three different occasions, and that in his opinion, appellant 
was not suffering from a mental psychosis nor any other type of 
mental defect when he obtained his release from the hospital on 
three separate occasions from 1953 through 1955 (R. 74r-80). 

The Government's purpose in calling Dr. Epstein to the wit¬ 
ness stand was not to elicit additional testimony pertaining 
to appellant’s mental competency, but rather to place in proper 
perspective the complete hospital records of appellant’s mental 
history that he had submitted into evidence. The direct testi¬ 
mony of Dr. Epstein centered on the diagnosis of appellant 
on certain specified dates. It did not include a comprehensive 
examination of the various disclosures made by the patient to 
the psychiatrist during his treatment at the hospital. How¬ 
ever, it is clear that this could have been gone into had the Gov¬ 
ernment so deemed it desirable, because appellant had waived 
any rights that he may have had under the privilege statute. 
Certainly, at this posture of the trial, it is manifestly clear that 
it would have been unfair and inconsistent to deny the the 
Government the opportunity to examine one of the treating 
phychiatrists when appellant has voluntarily submitted the 
entire history of his case, pertaining to treatment and diagnosis, 
into evidence for the purpose of fortifying his concerted defense 
of insanity at the commission of the crime. Such action on the 
part of appellant constituted a waiver, and hence appellant 
could not challenge the admissibility of Dr. Epstein’s testimony 
on the ground that it was privileged.® 

*In Iiis fourth argument appellant alleges that Title 14, $906 of the 
D. C. Code, as amended in 1955, violates the provisions of the Fifth Amend¬ 
ment relating to due process and self-incrimination. It will be remembered 
that the self-incrimination clause of the Fifth Amendment says “nor shall 
he be compelled in any criminal case to be a witness against himself." 
Appellant is arguing that to allow something he told a doctor prior to the 
commission of the crime to be used against him violates the self-incrimina¬ 
tion provision. Nothing he told Dr. Epstein prior to his elopement and 
perpetration of the crime could possibly come within the purview of the 
Fifth Amendment. The crime had not been committeed nor had “any crimi¬ 
nal core" been instituted. Consequently, appellant is not In a position to 
raise these Constitutional issues on this appeal. ! v 
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II. Appellant was not entitled to judgment of acquittal on 

the ground of insanity 

Appellant contends that the trial judge should have granted 
a judgment of acquittal when some of the evidence at the trial 
showed that appellant was of unsound mind at a certain period 
prior to the commission of the crime. This contention lacks 
merit. There was an abundance of evidence that indicated 
that appellant was mentally competent when the crime oc¬ 
curred. The evidence produced at the trial generally showed 
that appellant prior to his elopement from St. Elizabeths 
Hospital, and shortly before the alleged robbery occurred, was 
not suffering from any psychosis, nor from a mental defect. 
Such a status of mental competency was further corroborated 
by the mental examination given to appellant shortly after the 
commission of the crime, and the Superintendent of St. Eliza¬ 
beths Hospital certification to the District Court that appellant 
was competent to stand trial. Hence, it is clear that the record 
discloses that a question of fact was raised which the trial court 
was obliged to send to the jury. 

In behalf of appellant, trial counsel introduced the records of 
St. Elizabeths Hospital pertaining to the treatment of appel¬ 
lant. These records showed that appellant had been admitted 
to the hospital on two separate occasions prior to the commis¬ 
sion of the crime for which appellant was tried. His first entry 
to the hospital was for one month during 1951 (R. 64). He 
was admitted again during November 1954, and the record dis¬ 
closes a formal discharge date of July 22, 1955 (R. 66). The 
records indicate that during his second stay at the hospital, 
appellant was diagnosed as schizophrenic reaction, residual 
type (R. 67). The records also show that appellant, while 
there the second time, was released from maximum security, 
and a recommendation had been made for him to commence 
visiting outside the hospital. It was in this status of having 
no ground supervision that he eloped from the hospital during 
March of 1955. 7 

T Appellant produced at the trial a record that showed appellant had been 
committed to the Medical Center at Springfield, Missouri, during December 
1948. Appellant obtained his release from this institution during Novem¬ 
ber of 1950 (R. 72). 


- The Government, on the other hand, produced Dr. Epstein 
as a witness (R. 74). 

Dr. Epstein verified that appellant had been at St. Eliza¬ 
beths Hospital on two occasions prior to the commission of the 
robbery offense on May 9, 1955. The offense occurred after 
appellant eloped from the hospital on March 3,1955 (R. 76). 
Dr. Epstein testified that during the entire period of appel¬ 
lant’s second stay at the hospital, he did not suffer from any 
abnormal mental content which meant that there were no 
hallucinations (R. 78). He said that the patient during this 
stay was adjusted quite well to the routine of the hospital and 
that he was not housed in the maximum security unit.. Dr. 
Epstein stated that he was of the opinion that at the time of 
elopement, appellant did not need ground supervision, and 
further, he had recommended that appellant be given activity 
outside the hospital (R. 79). He further testified that he did 
not believe that appellant had any symptoms of psychosis, 
nor mental defect of any type at the time he eloped from the 
hospital (R. 78). 

On cross-examination, Dr. Epstein was asked to give a lay¬ 
man’s paraphrase of the term “Schizophrenic reaction, residual 
type.” 8 He described it as follows (R. 85): \ y, 

That is a diagnostic label which has rather wide vari¬ 
ation. It may extend from one picture where the acute 
phases of the illness are no longer present and what re¬ 
mains may be the residuals of the illness in the form of 
a good deal of withdrawal from reality, and marked flat¬ 
tening to the extent where the person shows very little 
emotional response, and one thinks of it as a stigmata of 
the illness, so to speak. On the other hand, in the lesser 
extreme of the residual type one might think of the per¬ 
son as having passed through the acute phase of the ill¬ 
ness, no longer showing the symptoms of the illness, but 
still not have back yet the zing and zest of living. One 
might think, for example, of a person who has pneumonia 
and no longer has the fever; by means of appropriate 

* It will be remembered that this was appellant's second stay at St. Eliza¬ 
beths Hospital. 


20 


drug treatment the invading organism has been killed 
off but he is perhaps not ready to return to work, had to 
recuperate a spell before returning to work, so indeed the 
term has rather marked extremes upon a person who 
might be indeed quite ill to a person who might be quite 
well. 

On further questioning, Dr. Epstein stated that the residuals 
were of a very minor degree when appellant escaped from the 
hospital. Dr. Epstein was questioned about appellant’s con¬ 
dition after he had committed the robbery, and after he had 
been admitted to the hospital for a determination as to mental 
competency on July 29,1955. In answering this question, Dr. 
Epstein stated that in his opinion he did not believe that appel¬ 
lant was suffering from any form of psychosis at that time (R. 
79). This fact was further borne out when the Superintend¬ 
ent of St. Elizabeths Hospital certified to the District Court 
that appellant was competent to stand trial 

And finally Dr. Epstein testified that it was his opinion that 
appellant was not suffering from a psychosis for a period ex¬ 
tending from March 3,1955, through July 29,1955, and it was 
during this period that appellant committed the robbery 
offense (R. 80). 

Thus, it is clear that there is no error. The record is patently 
dear that a question of fact was raised which the trial court was 
obliged to send to the juiy.® And the jury, acting under 
proper instructions, decided that question in accordance with 
well recognized principles of law which prevail in this jurisdic- 

* The testimony of the complainant and the police officer was In some - 
degree a consideration in considering the mental capacity of appellant at 
the time of the commission of the crime. Such testimony did not indicate 
in any way that appellant acted peculiarly nor that it necessarily mani¬ 
fested any outward designs of a psychosis or mental defect. To the con¬ 
trary, from the complete text of the testimony, it is apparent that the 
robbery was deliberate and premeditated. The failure of appellant to make 
good his escape does not necessarily infer that he was mentally incompe¬ 
tent. It is only too dear that his capture resulted from brave, quick 
thinking, and concerted action on the part of the cab driver and police 
officer (R. 7-34). 


tion. See Holloway v. United States 80 U. S„ App. D. C.; 3, 
4-5,148 F. 2d 665 (1945), cert, denied , 334 U. S. 852; Sprading 
v. United States , 91U. S. App. D. C. 417,198 F. 2d 528 (1952)> 
cert, denied, 344 U. S. 859; George T. Jordan v. United States, 
95 U. S. App. D.C. 27,217 F. 2d 670 (1954). . r 

< , , ,. . - .* * * » t 

. . t. i ■* . O .. i - 

HL There was sufficient evidence for the jury to find that the 
watch belonged to the complainant, and therefore the Court 
did not err in admitting it into evidence , . . ^ 

Appellant complains that the articles taken from his pos¬ 
session by the arresting officer shortly after the occurrence of 
the alleged robbery, were insufficiently identified as being the 
property of the complainant and consequently their admission 
in evidence constituted prejudicial error. -v 
The testimony elicited at the trial does not support appel¬ 
lant’s contention. On numerous occasions during both direct 
and cross-examination the complainant identified the wrist- 
watch as belonging to him, and as being the one that appellant 
took from him the night of the robbery (R. 14-R. 18). In 

—— r-~ • '. ' v : * •' . v I»* - * 

*In accordance with Holloway, supra, are the following cases from 
other jurisdictions: t 

In Oklahoma, the rule Is (.CunninoJutm- v. State, 70 Okla. Cr. 181, 10C 
P. 2d 284, 289 (1940) that- 

“The defense of insanity, at best, presents a question of fact for the jury; 
and when they have settled that question without passion or prejudice 


in accordance with the evidence and 


the instructions of the court. 


it is 


not the province of [an appellate court] to disturb the verdict of the jury.** 
‘ The Supreme Court of New Mexico has held (State v. Moore, 42 N. M. 135, 
76 P. 2d, 19, 34 (1938) that— 

“The sanity of the accused must be proven by the state just like any other 


material fact. The determination of that fact from the evidence is left 
to the jury. It is for the jury to reach a conclusion as to the sanity or 
insanity of the accused. The province of the experts is to aid the jury 
in reaching a conclusion. Their opinions are not to be taken as conclusive. 
The judgments of experts or the inferences of skilled witnesses, even when 
unanimous and uncontroverted, axe not necessarily conclusive on the jury* 
but may be disregarded by it. 22 C. J. 728. The testimony of an expert 
is purely his opinion and is not testimony as to facts and is not conclusive, 
even when uncontradicted. * • • The jury found the defendant guilty. 
This was tantamount to a determination from all of the facts, that the defend*' 
ant at the time of the act was sane. We cannot supplant the conclusions 
of experts, though unanimous, which unanimity is rare, for the conclusion 
of the jury’s verdict The jury can reject all the testimony, and we most 
respect their action unless dearly erroneous.** 
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tion. See Holloway v. United States 80 U. S.. App. D. C. 3, 
4r-5, 148 F. 2d 665 (1945), cert, denied, 334 U. S. 852; Sprading 
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IIL There was sufficient evidence for the jury to find that the; 
watch belonged to the complainant, and therefore the Court 
did not err in admitting it into evidence . . : 

Appellant complains that the articles taken from his pos¬ 
session by the arresting officer shortly after the occurrence of 
the alleged robbery, were insufficiently identified as being the 
property of the complainant and consequently their admission 
in evidence constituted prejudicial error. 

The testimony elicited at the trial does not support appel¬ 
lant's contention. On numerous occasions during both direct 
and cross-examination the complainant identified the wrist- 
watch as belonging to him, and as being the one that appellant 
took from him the night of the robbery (R. 14-R. 18). In 
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*In accordance with Holloway, supra, are the following cases from 
other Jurisdictions: ‘ 

In Oklahoma, the rule Is (.Cunninffham v. State, 70 Okla. Cr. 181, 105 
P. 2d 264,269 (1940) that— . . . \ »i 

“The defense of Insanity, at best, presents a question of fact for the jury; 
and when they have settled that question without passion or prejudice 
In accordance with the evidence and the Instructions of the court, it Is 
not the province of (an appellate court] to disturb the verdict of the jury.” ' 
The Supreme Court of New Mexico has held ( State v. Moore, 42 N. M. 185, 
76 P. 2d, 19, 84 (1938) that— 

“The sanity of the accused must be proven by the state just like any other 
material fact. Hie determination of that fact from the evidence Is left 
to the Jury. It Is for the Jury to reach a conclusion as to the sanity or 
insanity of the accused. The province of the experts is to aid the Jury 
In reaching a conclusion. Their opinions are not to be taken as conclusive. 
The judgments of experts or the Inferences of skilled witnesses, even when 
unanimous and uncontroverted, are not necessarily conclusive on the Jury, 
but may be disregarded by it 22 C. J. 728. The testimony of an expert 
is purely his opinion and is not testimony as to facts and is not conclusive, 
even when uncontradicted. * * * The Jury found the defendant guilty. 
This was tantamount to a determination from all of the facts that the defend¬ 
ant at the time of the act was sane. We cannot supplant the conclusions 
of experts, though unanimous, which unanimity is rare, for the conclusion 
of the jury's verdict The jury can reject all the testimony, and we must 
respect their action unless dearly erroneous.” 
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addition, upon being questioned, the complainant stated that 
his wristwatch was a Bulova make and square in design; that 
it had a gold finish, and was fitted with a gold wristband (R. 
29). Aside from such positive identification by complainant, 
the other facts in the case clearly corroborate complainant’s 
testimony that the watch belonged to him. These facts reveal 
that appellant hired the complainant to drive him to Peace 
Cross, Maryland, and that en route appellant stated, “This is a 
stick-up,” and forced complainant to give him his wristwatch 
and two $1.00 bills. Shortly thereafter, appellant jumped 
from the cab and fled down North Capitol Street, when the 
complainant slammed on the brakes of his cab upon seeing & 
parked police cruiser. Complainant immediately located a- 
police officer, and they together pursued the appellant into an 
alley. At this point the officer arrested appellant and a Bulova 
wristwatch and $2.00 was taken from him (R. 31). At the 
scene of the arrest the police officer asked appellant if that was 
all he got at the holdup, and appellant answered, “That it was, 
because I didn’t have a chance to spend it.” Clearly, on the 
weight of this evidence, the issue of whether the watch belonged 
to the complainant was a matter for the jury. As was stated 
by the Municipal Court of Appeals for the District of Columbia 
in Tatum v. United States, 88 A. 2d 495 (1952): 

We think the fact that the complainant witness could 
not positively identify the clock as her property did not 
prevent the submission of the case to the jury. Identi¬ 
fication of property which bears no identifying marks 
is seldom capable of strict proof, but where the owner 
of stolen property testifies that the property found is 
of the same make and type and exactly similar in ap¬ 
pearance to his property, there is a question for the jury 
whether the property has been identified beyond a rea¬ 
sonable doubt. 

Hence, in the instant case there was sufficient evidence for the 
jury to find beyond a reasonable doubt that the wristwatch 
was the property of the complainant, and therefore the trial 
court did not err in admitting the watch into evidence. 
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CONCLUSION - c 

Wherefore, it is respectfully requested that the judgment of 
the court below should be affirmed. 
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